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 The existing insolvency law in Malaysia; Companies Act 1965 and the Companies 
Winding-up Rules do provide for the efficient process for winding up, however the only 
provision which encourages the restructuring of the company is the scheme of 
arrangement under s.176 of the Companies Act 1965. Most often when the company is 
in financial distress in Malaysia, it ends up in winding up process which advocates the 
company to dissolve than to accomplish for restructuring process. This paper looks at 
the latest restructuring trends in Malaysia and the recent law reform efforts under the 
draft Insolvency Bill. The objective of this paper is whether the rehabilitation of 
business should be an independent goal of insolvency law in Malaysia and whether an 
objective of corporate insolvency law should be to maximize the returns to creditors? 
Hence this paper analyses the current legislations in Malaysia and the practice of rescue 
procedures in other jurisdictions in order to identify an effective rescue procedure to 
protect the company from being insolvent in Malaysia.  It further analyses the recent 
insolvency cases and the statistics of companies which had been wound up in Malaysia 
and recommendations are made on the need to introduce amended laws relating to 
insolvency laws in Malaysia.  
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INTRODUCTION 

 
 Insolvency law in Malaysia is governed by two main statutes; the Companies Act 1965 (the Act) and the 
Companies winding-up Rules. Though the former functions as both simplified restructuring scheme in the name 
of Scheme of Arrangement under s.176 as well as the winding up of the companies, the latter relates purely on 
the rules relating on winding up proceedings. Hence, the only section which touches on the restructuring 
approach is s.176 of the Act. Both are antiquated statues though going through a number of amendments and 
have sometimes proven to be inadequate in handling issues arising within the modern restructuring climate. The 
administration of restructuring cases became more pragmatically focused on achieving a plan or deal, often to 
the detriment of the legal rights of particular stakeholder groups. There is no other alternative other than the 
scheme of arrangement under section 176 of the Act, if it does not work out, it will proceed with the winding up 
proceeding. However, it can be seen that the number of companies trying to revive or introduce the turn-around 
plan has been increased that more options with structured and organized restructuring process should be 
introduced into the existing system.   
 
Recent Trends of Restructuring: 
 Several Trends and good practices have emerged over the years and many countries have implemented the 
law in order to have an efficient process by incorporating the international good practice standard on creditor 
rights and insolvency set by the World Bank and the United Nations Commission on International Trade Law 
(UNICITRAL). Most of the best practices are introducing specialized courts, providing a legal framework for 
out-of-court workouts, giving opportunity to the creditors to involve in decision making, applying stringent rules 
to insolvency practitioners and applying the limited time period for insolvency procedures.  
 Establishing effective reorganization proceedings is important to resolve insolvency. Hence the law should 
promote the formal restructuring process whereby Court plays an important role and giving opportunities to the 
creditors to participate in decision making process of the restructuring and at the same time allowing the 
company to continue operating the business as usual. Malaysia has been practicing most of these good practices 
and one of those practices is having a specialized court to handle the insolvency cases. This proves to be an 
effective way to ensure that insolvency cases can be resolved in more effective manner. Malaysia has introduced 
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the special Courts to handle insolvency cases relating to foreclosure proceedings since the year 2009 and the 
length of proceeding has been reduced from 2.25 years to 1.5 years. 
 Some jurisdictions have practiced the informal restructuring process in which the whole process is done 
between the parties on voluntary basis and there is no involvement of the Court. This process allows the parties 
to enter into the agreement easily without involvement of the Court and it can be time saving. However, the 
weakness of this process is that since it is purely on voluntary basis and there is no involvement of Court, 
sometimes it is difficult to ensure that all creditors agree to the plan. In Malaysia, Corporate Debt Restructuring 
Committee (CDRC) has been playing such role since July 2009 till recently when CDRC had officially ceased 
accepting new applications for admission effective 2nd May 2013.  
 The reform of judicial system in Malaysia in the beginning of 2010 and the establishment of new 
commercial courts have tremendously contributed to the speedier process of commercial cases in Malaysia. 
 
Insolvency Statistics – Analysis and Comment: 
 Doing Business Report (DB) Report 2013 by the World Bank stated that Malaysia achieved top 12th 
position among 185 countries and Malaysia is rated above Sweden (13th), Taiwan (16th), Thailand (18th), 
Germany (20th), Saudi Arabia (22nd), Japan (24th) and Switzerland (28th). The top 11 countries rated above 
Malaysia are Singapore (1st), Hong Kong SAR, China (2nd), New Zealand (3rd), United States (4th), Denmark 
(5th), Norway (6th), United Kingdom (7th), Korea, Republic (8th), Georgia (9th), Australia (10th), and Finland 
(11th). With regards to efficiency in resolving insolvency, Malaysia was ranked 49th in 2013 and 47th in 2012, 
hence dropped 2 places compared to the previous year.   
 
Ranking of Insolvency Recovery Rank among 185 Countries 

Indicator Malaysia 
DB2013 

Malaysia 
DB2012 

DB 2013 
China Japan Thailand Taiwan 

China 
Korea, 
Rep. 

Hong 
Kong 
SAR, 
China 

Singapore Best 
Performer 
Globally 

Rank 
Resolving 
Insolvency 

49 47 82 1 58 15 14 17 2 Japan 
(1) 

Time 
(years) 

1.5 1.5 1.7 0.6 2.7 1.9 1.5 1.1 0.8 Ireland 
(0.4) 

Cost 
(% of 
estate) 

15 15 22 4 36 4 4 9 1 Singapore 
(1) 

Recovery 
rate 

(cents on 
the dollar) 

44.7 44.6 36.7 92.8 42.7 81.8 81.8 81.2 91.3 Japan 
(92.8) 

Source: Doing Business Report 2013 
 
 Based on the data provided by Doing Business Report 2013, it can be concluded that it takes more or less 
about one and a half year generally to resolve an insolvency case and costs about 15% of the estate of the debtor 
and hence the company will be ended up being sold in piecemeal. Out of 185 economies globally, Malaysia 
ranks at 49 in resolving insolvency and this ranking shows to what extent the insolvency proceedings are 
efficient in a country. It also can be concluded that the time and the cost required to solve in an insolvency 
proceeding can be identified as the weakness to the insolvency process.  
 Hence, an efficient system should be able to identify the companies which can be saved or restructured 
from the companies which need to be dissolved in timely and efficient manner. Many jurisdictions have recently 
implemented laws to promote the restructuring process of the company by simplifying and accelerating the 
insolvency procedures. The roles and the accountability of the parties involved in the process have been 
redefined to ensure that there is no misuse of power and malpractice. More options have been introduced to 
encourage the parties to settle out of court and shortening the time limits for different procedures.  More 
stringent rules are implemented to regulate the profession of insolvency administrators and at the same time 
strengthening the rights and interest of secured creditors. Malaysia has introduced Special Court to handle the 
cases only for foreclosure proceedings since September 2009 and it has reduced the length of proceedings from 
2.25 years to 1.5 years. Hence establishing the special courts play an important role in better performance of 
insolvency proceeding.   
 
Ranking on Resolving Insolvency among ASEAN Countries 

Country Ranking on Resolving Insolvency 
2012 

Ranking on Resolving Insolvency 
2013 

Singapore 2 2 
Malaysia 48 49 

Brunei Darussalam 44 46 
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Vietnam 145 149 
Indonesia 149 148 
Cambodia 152 152 
Philippines 166 165 
Thailand 52 58 
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Chart on Ranking of Efficient Insolvency among ASEAN Countries 
Source: Data collected by World Bank for Doing Business Report. 
 
 The chart clearly shows that Singapore is ranked as the most efficient in solving insolvency issues among 
the ASEAN countries. The ranking has been maintained as no.2 in the world in both 2012 and 2013. Malaysia is 
listed as the second after Singapore and the chart shows the performance of ASEAN countries compared 
between 2012 and 2013. Based on the statistics available from the Insolvency Department Malaysia and 
Company Commission of Malaysia, the performance of winding up of companies in Malaysia can be seen as 
follow:  
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Number of Companies wound up from 2007 to 2012 
Source: Insolvency Department Malaysia 
 
 It can be seen clearly that the number of companies being wound up in Malaysia were highest in the year 
2009 and it became slightly lower in the year 2011. However, the number increases in 2012. These companies 
had been wound up either by voluntary liquidation or compulsory winding up. Hence, it cannot really see as to 
whether any of these companies can be restructured and saved from being wound up. However, it clearly shows 
that the number has increased recently and there should be a change of law to tackle the issue. 
 
Law Reform Efforts: 
 To combat the insolvency issues in the country, an Insolvency Draft Bill has been drafted to consolidate the 
existing legislations into a single legislation and introduce new provisions to boost reforms and enhance the 
insolvency process. At the same time, the Malaysia Department of Insolvency (MDI) has undertaken a project to 
clear the amount of backlog court cases and outstanding winding-up cases. The objective of the draft insolvency 
bill was to create a single insolvency law by consolidating the existing legislations into one new insolvency law 
and introducing new provisions in reforming the insolvency landscape. Continuous efforts are also being 
enhanced to simplify further the process for closing a business and publication of Asset Search Director to assist 
liquidators in tracing assets for liquidation processes.  
 The latest Insolvency Draft Bill has introduced the Insolvency Practitioner (IP) and is defined as an 
individual who is a member of any professional bodies as the Minister may prescribe by notification and it was 
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to include members of the Malaysian Bar besides Malaysian Institute of Accountants (MIA). The proposal to 
recognize MICPA as one of the prescribed professional bodies for the definition of IP is still under 
consideration. The main objective of this draft Bill is to introduce corporate rescue mechanism by introducing 
rescue mechanisms for companies faced with financial difficulties in the form of judicial management and 
corporate voluntary arrangement and clarifying the provisions relating to schemes of arrangement. It further 
emphasis to modernize the enforcement regime by introducing administrative sanctions as tools to compel 
compliance and using the guidelines and practice notes to assist understanding of provisions and address 
practice issues. 
 In summary, the proposed reformed Bill emphasis on the followings with regards to the insolvency 
proceedings: 
(1) Simplifying, refining and expediting the winding up process by shortening the time taken to wind up a 
company; and  
(2) Modernising the insolvency law by introducing alternative corporate rescue mechanisms for companies 
whose business are still viable.  
 The Bill is significant, since it envisages, amongst other things, the development of a modern, dynamic and 
relevant regulatory framework, the facilitation of the growth of such interest schemes, a simplification of the 
relevant laws and procedures for capital raising and the enhancement of a governance framework. There is also, 
for the first time, the introduction of judicial management which has gained popularity in Singapore but it does 
not mean that it does not have weaknesses and all these should be looked into details.  
 For the time being, CCM which regulates corporate and business affairs in the country is overseeing a 
review of the Act, aimed at simplifying the process of incorporating in Malaysia. However, many of the changes 
are significant and the depth of the document requires more scrutiny by industry player as well as academicians.  
 
Recent Case Law: 
 There is a rise in the number of businesses approaching the restructuring has demanded the need to have 
more options available to financially distressed or insolvent companies under the existing law.  
 In the recent decision of the Court of Appeal in Lafarge Concrete (M) Sdn. Bhd. v. Gold Trend Builders 
Sdn. Bhd. the Court was asked to consider whether the debt stated in the petition was due and that on the whole 
the appellant had failed to make out a strong case for winding up. This was one of the grounds which the 
appellant’s appeal against the dismissal of its petition to wind up the respondent company. The Appeal Court 
decided that the winding up order should have been made even if the respondent was solvent. The Court refers 
to the case of Cornhill Insurance Plc v. Improvement Services Ltd. & Ors. [1986]1 WLR 114, where it was held 
by Herman J that where  a creditor’s debt is clearly established, then the creditor has the right to present a 
winding up petition and obtain relief even though the company was solvent. “Where the creditor's debt is clearly 
established it seems to me to follow that this court would not, in general, at any rate, interfere though the 
company would appear to be solvent … to persist in non-payment … would itself either suggest inability or that 
the application was an application that the court should give the debtor relief which it itself could provide, but 
would not provide, by paying the debt” (Mann v Goldstein [1968] 1 WLR 1091 per Ungoed-Thomas J). The 
Court further stated that the solvency of the company counts for nothing if it is not ready, willing and able to 
meet the demand of the creditor. The Court unanimously ordered the company to be wound up under the 
provisions of the Companies Act 1965. 
 The Court further stated that the making of a winding up order is not entirely a discretionary matter once a 
debt is established and not satisfied. The discretion as to whether or not to make an order for winding up lies 
with the court since s.218 provides that the court 'may order a winding up of a company'. In Genting Sanyen 
Industrial Paper Sdn Bhd v WWL Corrugators Sdn Bhd., [2000] 5 MLJ 33,Clement Skinner JC, as he then was, 
stated as follows: 
 “The submission that there is an overriding discretion reposed in the court is well supported by authority 
because whilst it is accepted that as between a creditor and a company as his debtor, the creditor who proves 
insolvency is prima facie entitled to a winding-up order, (see the judgment of Buckley J at p 331 in Re 
Crigglestone Coal Co Ltd. [1906] 2 Ch 327) and other numerous cases, both local and Commonwealth, in which 
the overriding discretion of the court to refuse a winding up is recognised, (see Kim Wah Theatre Sdn Bhd v 
Fuhlum Development Sdn Bhd [1990] 2 MLJ 511; Cetico Sdn Bhd v The Tropical Veneer Co Bhd [1987] CLJ 
511; Re P & J Macrae Ltd [1961] 1 All ER 302). 
 The Court clarified that the overriding discretion of the court, like any other judicial discretion, is fairly 
strictly regulated and is exercised in accordance with principles that are well defined. Counsel referred to The 
Law of Company Liquidation, (3rd Ed), by J O' Donovan at p 61 where the author discusses the discretion of the 
court in these terms: 
 “Its power to refuse an order is, however, fairly strictly regulated and is exercised in accordance with 
principles that are relatively well defined. There are, in fact, certainly no more than five, and probably only four, 
reasons which will justify the court in refusing to make an order on the application of an unpaid creditor. 
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 These are (1) the applicant's debt amounts to less than $1,000; (2) the debt is bona fide disputed by the 
company; (3) the company has paid or tendered payment of applicant's debt; (4) winding-up is opposed by other 
creditors.”  
 Based on above decision, it can be concluded that it is not a material to prove the solvency of the company 
in applying for winding up of the company. As long as it can be proven and confirmed that the debts are true 
and due and the company was unable to pay its debt, the company may be ordered to wind up.  
 
Recent Key Insolvency Events: 
 Restructuring exercise of Integrated Rubber Corp Bhd’s (IRCB): On January 22, the Company has 
announced that it was facing possible winding up procedures if it failed to pay back its RM16.89 million debts 
to Maybank Bhd. It further announced that there would be major impact on its financials and operations should 
the winding up proceedings be taken upon the company. And on February 8, the Company announced to Bursa 
Malaysia that the Corporate Debt Restructuring Committee (CDRC) has approved its application for assistance 
to mediate with its creditor banks over loans of RM16.89 million defaulted last December. The company was 
required to submit restructuring scheme which must comply with CDRA’s restructuring principles for IRCB to 
remain under the Informal Standstill Arrangement with the bankers within 60 days from Feb.6. However, on 
24th June 2013, the Company has announced that winding up petition has been filed at the Court. 
 Syarikat Prasarana Negara Bhd: The Company is the biggest urban public transport asset owners in 
Malaysia and is a wholly-owned government company incorporated by the Finance Ministry in 1998 to facilitate 
the projects approved by the Malaysian government. To improve the quality of its services, the Company has 
revamped its corporate structure and has embarked on a massive restructuring exercise to attain more financial 
stability and alleviate the heavy burden of its debts and to further strengthen its operations. The business 
operations have a yearly revenue of about RM180million but the operational cost was at a staggering RM280mil 
and that reflected a loss of RM100mil. This restructuring was part of the Company’s five year long plan and it is 
still undergoing the process.    
 
Conclusion: 
 The World Bank has recognized Malaysia for having improved its corporate governance standards, 
however, the report also stated that the ranking of Malaysia in Insolvency Recovery has dropped for one place 
and it is timely that the reform is in process and Draft Bill is to be implemented soon. It is imperative to reform 
the Act and the proposed Bull should reflect the recommendations made by regulatory authorities, professional 
bodies, the World Bank’s Ease of Doing Business Report as well as, the recommendations based on the report 
issues by the OECD’s Peer Review Group (PRG) of the Global Forum on Transparency. 
 There is an immediate need to take all necessary steps towards making the existing Act up-to-date, relevant 
and with enough bite to deter bad corporate practices. Malaysia is a prime player in the Asean Economic 
Community (AEC) 2015, Malaysia needs to reform the Act thoroughly if it is to compete and benefit from the 
AEC, and to truly become a high-income nation by 2020.   
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